
MEDICAL CONFIDENTIALITY AND THE PUBLIC DISCLOSURE OF HIV STATUS

PAUL MAE[*]

Whatever, in connection with my professional practice or not, in connection with it, I see or hear, in the
life of men, which ought not to be spoken of abroad, I will not divulge, as reckoning that all such should

be kept secret. (Hippocratic Oath).[1]

In the Pacific Islands the public disclosure of the names of people infected with HIV has, at various times,
been proposed as a sound response to the threat of HIV,[2] most recently by a Member of Parliament in
Solomon Islands.  The news report  covering the statement said ‘Dr Aumanu said if  health authorities
continue to hide the identity of the people living with HIV/AIDS, then the disease will continue to be
secretly and privately transmitted.’[3] Such proposals, however, violate the privacy of people living with
HIV/AIDS. (PLWHA)

This article provides a comparative study of medical  practitioners’  duty of confidentiality concerning
HIV/AIDS in Pacific Island Countries (PICs) and the UK and Australia. The paper intends to analyse the
conditions  under  which  medical  practitioners  can  disclose  confidential  information  in  different
jurisdictions. This is done with a view to identify a possible approach the PICs should take regarding this
matter. The research only look at some PICs, namely; Papua New Guinea, Vanuatu, Kiribati, Solomon
Islands, Samoa and Fiji.

THE DUTY OF CONFIDENTIALITY GENERALLY

What Constitutes Confidential Information

Confidential information is defined as information disclosed to another in circumstances which give rise
to a duty on the part of the confidant not to make unauthorised disclosure of information.[4] Information
may be expressly made confidential by agreement.  The nature of the relationship between the people
(such as a doctor patient or lawyer client relationship) or the subject matter and the circumstances in
which the information has come in the hands of a person may also make information be classified as
confidential.[5] Protection of confidentiality applies to personal information and information of a private
nature, even though the disclosure of this type of confidential  information may not lead to pecuniary
loss.[6] Incomplete information that may nonetheless give away someone’s identity is also confidential.[7]

The legal basis of medical practitioner’s duty of confidentiality

The legal basis of the duty to maintain confidentiality arises from both statute and common law. Statutes
can make it an offence to disclose patient’s information to a third party, while in common law the duty
developed in cases where patients sued medical practitioners who have allegedly disclosed confidential
information without justification.[8]
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 Under  common  law,  it  has  been  suggested  that  the  medical  practitioner’s  legal  duty  to  maintain
confidentiality is founded in three areas; contract law, equity and torts. In contracts, there exists an express
or  implied  contractual  duty  of  confidentiality  between  the  medical  practitioner  and  the  patient.  This
contractual  duty encourages patients to disclose information so that  medical  practitioners can provide
effective  health  care.[9]  In  other  words,  there  is  a  trust  in  which  the  doctor  will  not  pass  on  any
information disclose to him, unless prior consent has been granted.[10] Lord Denning stated in theParry-
Jones case[11] that

[the] law implies a term into the contract whereby a professional man is to keep his client’s
affairs secret and not to disclose them to anyone without just cause. 

As a result of this contractual duty, medical practitioners owe a duty of confidentiality to their patients. It
is clear that patients have a right of expectation that medical practitioners will not pass on any personal
information  that  they  learn  in  the  course  of  their  professional  duties,  unless  the  patient  gives
permission.[12] However, this contractual duty does not apply to public hospitals and doctors who work
there. [13]

The duty of confidentiality also exists in equity. It arises when the patient relies in the good faith on the
medical practitioner to keep what has been disclosed between them confidential.[14] The rationale behind
equitable  intervention  is  that  one  should  not  benefit  from  information  that  has  been  received  in
confidence. The duty of confidentiality exists in equity where

1.   the information has the necessary quality of confidence about it,

2.      it was given in a situation importing an obligation of confidence, and

3.      there was unauthorised use of that information.[15]

In torts law, the duty of confidentiality is considered part of the medical practitioner’s duty of care in the
law of negligence. It is established under torts law that there is a general duty on the medical practitioner
not  to  cause  foreseeable  harm  to  another  person  that  may  result  in  damage.  Furniss  v  Fitchett[16]

illustrates the use of negligence to obtain a remedy for breach of confidentiality. In this case, the plaintiff
(Mrs Furniss) sued her doctor (Dr.  Fitchett)  for breached of confidentiality.  The doctor had disclosed
confidential information about the plaintiff to her husband, which was later produce in court against the
plaintiff by the husband’s solicitor. The judge concludes in this case that:

[the doctor] ought reasonably to have foreseen that the contents of his certificate were likely
to come to the patient’s knowledge and he knew that if they did, they would be likely to injure
her in her health.

Limits to the duty of confidentiality

However, the duty of confidentiality is not absolute, but rather one that is subject to limitations.[17]  As
suggested by Justice Everleigh in Gillick v Norfolk and Wisbech Area Health Authority and Another,[18]

the duty is subject to exceptions which should be maintained at all  times. The extent to which these
exceptions can be exercised is not clearly identified. It all lies in the ability and judgment of the medical
practitioner.  Three situations were identified by MacFarlane and Reid which justify the disclosure of
confidential information which may be contrary to the express wishes of the patient.[19] The first situation
is where statute makes provisions requiring medical practitioners to disclose information concerning a
patient. There are statutes that provide statutory rights for certain individuals or bodies to have access to
confidential information. A common example is where a statute may require a medical practitioner to
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notify the officer of the local authority whenever he is made aware or suspects that a patient is suffering
from one of the diseases in a list of notifiable disease.[20]

The second exception to the duty of confidentiality arises where there is an overriding public duty to
disclose.[21] Medical practitioners have a common law duty to disclose information to the public if failure
will expose the public to a serious risk of death or harm.[22] For example, confidential information may be
disclosed where there is  a possible threat  that  the infected person may make attempts to infect  other
members of the public. Through disclosure of the information, members of the public maybe protected
from the risk of death or harm, or the occurrence of any serious crime. In occasion like this, relevant
medical authorities may disclose information concerning the health status of the patient to the required
bodies or individuals that are entitled to the information.

It was held in the Tarasoff case[23] that the failure to disclose information to the required persons has
resulted  in  serious  injuries  to  members  of  the  public.  In  this  particular  case  the  psychiatrist  and his
employer where held liable for  negligence when a client  informed the psychiatrist  of  an intention to
assault a third party, which he eventually carried out. The psychiatrist  failed to advise the third party
despite having knowledge the intended assault. TheTarasoff case was discussed at great length in W v
Egdell,[24] where the court held that a medical practitioner who had slightly relevant information about a
patient’s condition was justified in passing information to the relevant authorities of a patient’s intention to
harm a third party.

The  third  situation  in  which  disclosure  of  information  will  not  amount  to  a  breach  of  the  duty  of
confidentiality is where information is sought by a court order.[25] A failure by the party required by the
court to disclose information would amount to a contempt of court. These requirements are regulated by
legislative provisions.[26]

IMPORTANCE OF THE DUTY OF CONFIDENTIALITY WITH REGARDS TO HIV/AIDS

The duty of confidentiality is important because it encourages people to voluntarily come forward to seek
treatment or advice from medical practitioners. The importance of protecting confidentiality was noted in
the English case X v Y[27]:

...in the long run, preservation of confidentiality is the only way of securing public health;
otherwise...individual  patients  will  not  come  forward  if  doctors  are  going  to  sequel  on
them.[28]

McClelland[29] argues that:

...without  promises  of  confidentiality  patients  are  far  less  likely  to  share  the  private  and
sensitive information required for their care.

It is important that while the law sets out to protect public health, it must also take measures to protect the
individual to allow him or her to come forward for testing and any available treatment.[30] The success of
the different policies depends entirely on the mutual respect for the confidentiality of the patient care
information that flows from the patient to the medical practitioner. For example, a medical practitioner
cannot  diagnose  a  patient  unless  the  patient  provides  all  the  relevant  information.  However,  relevant
information  can  only  be  provided  if  a  patient  has  confidence  that  such  information  will  not  be
disclosed.[31]

Also the duty of confidentiality is important because of its assistance in preventing discrimination against
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people living with HIV/AIDS. As noted by Godwin, HIV infection brings with it a risk of stigma and
discrimination which is not present with the other diseases.[32] The knowledge of a people’s HIV status
may lead to inferences about their sexual habits, drug taking habits, or social contacts. People living with
HIV/AIDS may lose certain benefits when their identity is made known. For example, a direct community
result is rejection of the known HIV infected person by members of the community.[33]  Besides  this,
Farmer[34]  further  argued that  there is  a  likelihood that  HIV/AIDS infected people will  face a lot  of
problems, either within their families or communities. These problems include the loss of housing, loss of
jobs, and rejection by family members and friends.[35]

Circumstances existing in PICs that give rise for the need to develop the Duty of Confidentiality.

1.      Customary Circumstances

In  PICs  matters  of  a  sexual  nature  are  not  openly  discussed  or  talked  about  in  the  family  or
community.[36]  People living with HIV/AIDS face severe condemnation for having engaged in activities
that are perceived as “anti-custom”. HIV is still sometimes perceived as foreigners’ disease, and this can
also strengthen the notion that becoming infected is against tradition.

Further, under indigenous custom it is difficult to maintain privacy. In Samoa, for example there is a
customary duty that requires sharing of information with other members of the society.[37] In other words
there  is  customary  duty  for  members  of  the  public  to  know about  the  welfare  of  a  member  of  the
community. This custom contradicts the principles of the duty of confidentiality.

2.      Religious Circumstances

There are beliefs that acquiring the disease HIV/AIDS is a punishment by god for wrongs committed.
Therefore a situation where information regarding the HIV status of a person is disclosed to the public can
lead to religious condemnation, and ostracising of that person.  Churches can resist prevention campaigns,
particularly  those relating to  condom use which goes  against  certain  religious teachings.  In  Solomon
Islands the  Ministry  of  Health  took a  bold stand by rejecting calls  from religious  groups to  ban the
campaigns promoting the use of condoms to avoid HIV infection and other diseases.[38]

On the other hand, because of growing awareness, other churches began to work with other Organisations
to fight against the spread of HIV/AIDS in the Pacific. The Seventh Day Church approved a Strategic
Framework  for  Action  in  a  meeting  held  in  June  2003.[39]The  Church  acknowledges  its  failure  to
recognise the ‘growing reality’ and help prevent its impact on the society. The Church called upon its
members to address the concerns:

...compassionately and intelligently in their homes, places of work and worship, schools and
training institutions, clinics and hospitals.[40]

In  April  2004  participants  of  the  Pacific  Churches  Consultation  on  HIV/AIDS  endorsed  the  open
discussion of HIV.[41] Despite such statements by religious leaders, though, on a grassroots level religious
condemnation still remains one of the main factors posing a threat to the welfare of people living with
HIV/AIDS in the PICs.

3.      Social and Economical Circumstances

The smallness of PICs’ social structure and societies make it difficult to live with a known HIV status,
compared to larger countries where a HIV positive person could remain anonymous despite his or her
identity or information being disclosed to the public. In Fiji, for example, people living with HIV/AIDS
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tend to live double lives. As MacAlister[42] discovers, people infected with HIV tend to live quite lives
with their families. The main fear that they face is the reaction of the community if their HIV status is
made known. Such reaction includes rejection from the community. Similar reactions can be identified for
all the PICs as well. The small populations and close family networks found in PIC societies make it very
difficult to maintain confidentiality. Therefore, strict maintenance of the duty of confidentiality is vital for
the survival of HIV infected people in the PICs’ communities.

PACIFIC ISLAND COUNTRIES’ (PICs) LEGAL APPROACH TO HIV/AIDS

As discussed above, there are limits to the general duty of confidence. The legislature can prescribe limits,
courts  can  order  the  disclosure  of  confidential  information,  and  medical  practitioners  can  disclose
confidential infomration if, in their judgment, there is an overriding public interest to do so. A failure to
protect confidentiality, as discussed above, hinders HIV management efforts as it  reduces individual’s
willingness  to  gain  access  to  testing  and  treatment.  It  should  therefore  be  clear  that  general  public
disclosure of names of PLWHA does not serve any public interest, and is therefore in breach of the duty of
confidentiality. 

There is, however, justification for a much more limited exception to the duty of confidentiality. The most
difficult area for practitioners is, maybe, deciding whether the duty of confidentiality overrides the public
interest in notifying the spouse of an HIV positive patient. This tension arose in Mr X v Hospital Z.[43]

There the Supreme Court of Canada held that although the doctor-patient confidentiality was important
and is  an integral  part  of  medical  ethics;  a  patient’s  right  to confidentiality was not  enforceable in a
situation where the patient is HIV positive, and he or she stood the risk of spreading it to his or her
prospective spouse. Since the outcome of HIV can be fatal, and the life of the spouse must be saved, the
court concluded that the right to privacy of the patient is not absolute in situations like this and may be
restricted.

Given the difficulties that circumstances in PICs create in relation to HIV, it makes sense that legislatures
take the lead in defining more precisely exactly how far an HIV positive person’s right to confidentiality
extends. So what does the law in PICs say?

PICs have no specifically developed legal approach towards the issue of HIV/AIDS. Nearly all the public
health laws are remnants of colonial laws and policies.[44] Therefore, the laws are inappropriate to the
growing  issue  of  managing  HIV/AIDS.  The  Regional  Strategy  for  the  Prevention  and  Control  of
STD/AIDS in Pacific Island Countries and Territories[45] highlights the need to include law reform as one
of the measures PICs should take in responding to HIV by stating that:

...policies and laws that are based on an ethic of compassion for people infected with HIV will
increase  the  effectiveness  of  prevention  programmes.  Alienating  people  with  HIV breeds
indifference and low self-esteem, creating perfect conditions for the spread of the virus, and
discouraging  voluntary  changes  in  behaviour.  A  supportive  social  and  legal  environment
encourages people infected with HIV and/or STD and people whose behaviours might put
them at risk of HIV and STD, to respond to education campaigns and resources, and to make
use of services such as STD clinics and counselling.

The  same call  was  raised  in  Guideline  3  of  the  International  Guidelines  on  HIV/AIDS  and  Human
Rights[46] which states that:

States  should  review and  reform public  health  legislation  to  ensure  that  they  adequately
address  the  public  health  issues  raised  by  HIV/AIDS,  that  their  provisions  applicable  to
casually transmitted diseases are not inappropriately applied to HIV/AIDS and that they are
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consistent with international human rights obligations.

Therefore, PICs have been encouraged to identify and review laws that are inappropriate or inadequate for
the reduction of the disease HIV/AIDS. There have not been wide scale legislative changes, however. The
current status of PICs in relation to their public health acts are stated in the following subsections.

Papua New Guinea

Papua New Guinea identified its first HIV positive case in 1987[47]  and to this day it has the highest
number of HIV positive people in the region.[48] There are a number of health policies and developments
in law with regards to HIV/AIDS in the country.

Legislation and Health Policies

The Medical practitioners Medical Code of Ethics of PNG states that medical practitioners owe a duty of
absolute secrecy to patients for information confided to them.[49]The existing Public Health Act[50]  of
PNG does not provide any specific provision in respect to HIV/AIDS; instead it has provisions that dealt
with  infectious  diseases,[51]  venereal  diseases,[52]  and  other  special  provisions  for  diseases  such  as
typhoid, Hansen’s disease, and malaria. It is both an offence and a professional misconduct under the
Public Health Act for a medical practitioner to disclose particulars of a person suffering from a venereal
disease other than in accordance with the Act.[53]

A specific Bill called the HIV/AIDS Management and Prevention Bill 2002 was drafted in 2002, and later
passed  by  Parliament  in  2003.[54]  This  Act  has  not  yet  been  gazetted,  however,  so  has  not  been
commence. The preamble states that the Act was purposely made to give effect to the basic rights that
were stated in the Preamble of the Constitution.[55] It revokes the application of thePublic Health Act by
stating in section 3 that HIV infections and AIDS are not infectious or venereal diseases.[56]

Section 18 makes provisions for the confidentiality of information. It states that

 [a] person who during the course of his duties, acquire information about the HIV status of
another person shall take reasonable steps to prevent disclosure of such information to any
other person.

Subsection  18  (2)  provide  exceptional  circumstances  whereby  information  can  be  disclosed.  These
exceptions  include  where,  (a)  consent  has  been  granted;[57](b)  by  order  of  a  court;  and  (c)  where
information is only required for statistical purposes, and to the extent authorised by the Act or any other
laws.

The Act also provides for partner notification. The medical practitioner may notify the sexual partner of
the HIV infected person on occasions where, (a) the person infected with HIV requested that the partner
be notified;[58](b) where in the opinion of the medical practitioner the person infected with HIV posed a
real risk to his or her sexual partner;[59] or (c) where the person is dead or unconscious to give consent.[60]

Besides the laws, there are various health policies and strategies that were created on HIV/AIDS with
regards to confidentiality. For example, there is a National Strategy for HIV/AIDS control in the country
which draws various ways of approaching the problem. The National AIDS Council is responsible for the
implementation of these strategies and policies.[61]

Vanuatu
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Vanuatu recorded its first HIV positive case in September 2002.[62] Based on the earlier strategic plans,
the Department of Health had worked on a policy and strategic plan for 2003-2007 which was released in
early 2003. The authorities recognise the damage that the disease will have on the population of Vanuatu if
appropriate measures are not taken.

Legislation and Health Policies

Vanuatu still has no legally enforceable Public Health Act; though two attempts had been made with two
separate Public Health Acts, none has been fully gazetted yet. One of them, the Public Health Act of 1994
did make some reference to HIV/AIDS by including it in the definition of notifiable diseases in schedule
1.[63]  Article 11, which deals  with notifiable diseases provides for  compulsory testing on any person
suspected with the disease. Similarly, Article 13 provides for infected people to notify owners of premises
such as shops and buses of their notifiable disease status before entering these premises or vehicles. Only
parts of this Act have ever been gazetted, however, and the sections relating to notifiable diseases have yet
to come into force.[64]

A draft Act called the Public Health Act 2000 was prepared in 2000. The Bill makes specific reference to
HIV, especially in sections 13 to section 23.  This include HIV/AIDS education,[65] confidential testing
for HIV,[66]duty of the STD counsellor upon learning of a positive HIV test result,[67] duty to inform the
sexual partner of HIV status,[68] and work place testing for HIV.[69]However, due to lack of support from
politicians the Bill is yet to be passed by Parliament and gazetted.[70]

Both the parts of the Public Health Act of 1994 that relate to HIV and the Public Health Bill of 2000 are
only proposals that are yet to be passed and gazetted. Therefore, at present Vanuatu is still without any
public health laws in this area, unless any laws were adopted from England at the time of Independence.

The Department of Health formulated a National HIV/AIDS policy and strategic plan for 2003-2007,
which built on the 1988 strategic plan.[71] Confidentiality is one of the big areas highlighted in that policy
statement. It states that it should be a government policy that notification of cases of HIV/AIDS be made
without disclosing the names of the HIV/AIDS infected people.[72]  The rationale of such policy is to
maintain the confidence established between the medical practitioners and HIV/AIDS patients.

Kiribati

The Secretariat of the Pacific Community report for 31st December 2001 reported that there are a total of
38 HIV/AIDS cases in Kiribati.[73]

Legislation and Health Policies

Kiribati  has  no  existing  law  or  legal  framework  with  respect  to  HIV/AIDS.  The  Public  Health
Ordinance[74] does not have any provision relating to HIV; nor does it provide provisions for disclosure of
confidential  information.  It  provides  means of  notification of  infectious  diseases,  but  it  is  mainly  on
sanitary diseases. The only guidelines that are currently being enforced are base on existing laws with
respect to human rights and medicinal ethics.[75] Therefore, Kiribati relied on the duty of confidentiality
that is  implemented in the Code of Practice of Medical Practitioners of Kiribati  for the protection of
patient information.

Solomon Islands

At the end of 2002 Solomon Islands had reported no new cases since it reported its first HIV case in 1995.
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However authorities acknowledge that poor screening facilities may conceal the real situation.[76]  The
news of the first HIV case was met with public anger, but the authorities were able to calm the anger,
while it maintained the identity of the victim secret.[77]

Legislation and Health Policies

Following the uproar, the government adopted a policy of repatriation of expatriates that are found to be
HIV positive.[78] Similarly, foreign nationals that are found to be HIV positive are not allowed into the
country.

Solomon Islands has adopted various national AIDS policies. The policies, inter alia, uphold the duty of
confidentiality concerning patient information and conditions. The 1978 Public Health Act[79] does not
include specific provisions for HIV/AIDS, though there are provisions on venereal disease and notifiable
diseases. It also authorises doctors and health workers to do what is appropriate for the patient and the
public interest.  Besides the respect for confidentiality provided in the Public Health Act,  the Medical
Practitioners  Code  of  Practice[80]  of  Solomon  Islands  respect  and  uphold  the  patient’s  right  to
confidentiality.

The Ministry  of  Health  and Medical  Services  of  Solomon Islands launched it  first  Strategic  Plan on
HIV/AIDS and other STD diseases in August 2003.[81] It provides a clear plan of action for the country’s
future  in  combating  the  disease.  This  involves  the  recognition  of  the  duty  of  confidentiality  as  an
important aspect of the doctor-patient relationship.

Samoa

Samoa recorded it first HIV case in 1990. By the fall of 2001 the country had recorded a total of 12
reported HIV cases.[82]

Legislation and Health Policies

Samoa still holds on to its 1959 Health Ordinance. The Act was amended and gazetted in 1988 with the
inclusion of HIV/AIDS in the list of infectious diseases. Various provisions within Part VI of the Act
made special provisions which deals mainly with infectious disease. Sections 29 and 36 gives power to the
Director of Health to give orders wherever necessary to require people to submit themselves for medical
examination, to isolate them or to detain them until such a time when they are cured. [83]

Samoa developed the National  HIV/AIDS Prevention and Control  Program in 1987.  The aim of  this
program is to promote public awareness about HIV/AIDS.[84] A National AIDS Co-ordinating Council
and  technical  AIDS  Committee  was  established  in  1987  and  1988  respectively  to  co-ordinate  the
prevention  of  the  spread  of  HIV/AIDS in  Samoa.  However,  it  is  sad  to  note  that  confidentiality  of
information is not included in the theme values emphasised by the National HIV/AIDS policy.[85]

Fiji

Fiji detected it first HIV case in 1989 and by August 2002 the Ministry of Health has reported about 104
HIV/AIDS.[86] However, there is feeling that this figure could be higher than estimated, given the fact that
sex related issues are still considered a taboo and cannot be discussed openly.

Legislation and Health Policies

Fiji has no specific legislation that deals with HIV/AIDS. As in other Pacific Island Countries, the primary
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focus of the Public Health Act[87] is on the control of infectious and venereal diseases. HIV/AIDS is not
mentioned or even referred to in the Schedule as an infectious disease.

Fiji  also  faces  similar  challenges  as  other  PICs  with  laws  relating  to  HIV/AIDS.  Justice  Fatiaki
summarised the situation in Fiji by stating that;

[the] law reform, particularly in the Health field, has been subject to procrastination, bringing
in its wake a reluctance to what is in place and a total disregard of the role of law in the
Health Sector...the two priorities in the health law field are to review and update the laws and
to allocate adequate resources for their effective implementation[88]

The  National  Strategic  Plan  for  HIV/AIDS  and  STDs  was  implemented  in  2002.[89]The  duty  of
confidentiality  was  recognised  as  one  of  the  key  elements  surrounding  HIV  testing  of  people.  The
rationale behind this is to strengthen the public trust that people have in the medical service and encourage
people to come forward for testing.

Weaknesses in the laws

The weaknesses of the laws range from human rights abuses to the lack of specific recognition of the
disease HIV/AIDS. In cases where HIV/AIDS has been included as an infectious disease the provisions
are inappropriate with regards to HIV/AIDS and give rise to the potential for human rights abuses. For
example, notifiable diseases laws give permission for the Director of Health to make orders to detain or
isolate people with infectious diseases. The fundamental issue is for how long will people with infectious
diseases be detained or isolated. For other infectious diseases such as gonorrhoea, a person is able to live a
normal life after being cured. However there is no cure for AIDS. And if strictly applying the provision of
the Public Health Act, people living with HIV/AIDS may be shut out from everybody and the community
for the rest of their lives.

In countries that have clear Codes of Ethics for medical practitioners the duty of confidentiality is left
entirely on the good will of the medical practitioner to maintain. There is little legal backing to ensure the
Code is adhered to.

Even Papua New Guinea, that has a new model law, has not commenced this law yet, so effectively there
is no change in the laws there, as yet.

Are there any Cases dealing with HIV/AIDS in PICs?

So  far  none  of  the  PICs  has  any  existing  case  law  that  deals  with  HIV/AIDS  and  the  duty  of
confidentiality. A USP Project team doing studies on that area confirmed that there are still no case laws
dealing with HIV/AIDS in the Pacific.[90] The research was conducted for PICs, which inter alia, include
Fiji, Kiribati, Samoa, Solomon Islands, PNG, Tonga, and Vanuatu. Therefore, PICs still have no case law
to test the legal status of HIV patients in the court.[91]

This does mean that there is no breach of the duty of confidentiality regarding HIV/AIDS information.
There are incidences that may occur, but the people involved may not know what procedures to take in
reporting these issues. For example, one Fijian health worker stated that there is evidence that there have
been several cases of breach of confidentiality concerning hospital staff disclosing information relating to
the HIV status of individuals. However, these individuals will not seek redress on such occasions for fear
of further discrimination.[92]

THE UK AND AUSTRALIAN APPROACH
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United Kingdom

The UK Public Health (Infectious Disease) Regulations (12)  of 1985 does not make any reference to
HIV/AIDS as a notifiable disease. The reason is that the disease is not particularly infectious. To do so
would  definitely  place  unacceptable  restrictions  on  those  infected.[93]  For  example,  the  nature  of
infectious  diseases  differs  from HIV/AIDS  in  the  sense  that  they  can  be  cured,  making  restrictions
temporary. On the other hand, reference was made to HIV/AIDS in the Public Health (Control of Disease)
Act of 1984. The Act allows exceptional circumstances of compulsory examination of patients that are
believed to have HIV/AIDS. Patients that are tested HIV/AIDS positive will be taken to hospitals and
detained.[94]

The UK General Medical Council Guidelines permits the disclosure of confidential information where
‘public interest’ demands it.[95] In this instance, a public interest is something done for the interest of the
society as a whole as compared to specific sectors of the community or individuals.[96]However there are
steps that must be taken by the doctors prior to any form of disclosure. These steps include persuading the
HIV/AIDS patient to tell  those at risk of his or her status, or otherwise give consent for the medical
practitioner  to  do  it  on  his  or  her  behalf.  Also  the  medical  practitioner  is  required  to  look  at  the
probabilities of risk against the patient’s interest and the risk to other individuals.[97] For instance, where a
medical practitioner is certain that the non-disclosure of the confidential information poses a real risk of
harm to other parties, he or she should take measures to warn them. This often applies to the spouses of
those with HIV/AIDS when they are at a risk of contracting the disease themselves.

The UK National Health Services (Venereal Disease) Regulations 1974 makes a specific exception to the
duty on health authorities to ensure that the identities of STD sufferers are kept secret where another
person can be treated or the disease can be prevented from spreading. Only those who are in high risk
categories need to be told to others; such as family members and friends, but not to the extent of informing
employers or insurers.

The case of  X v Y and others[98] illustrates the approach of the UK courts to the question of the public
interest in disclosure of HIV status. In this case a newspaper company obtained information that two
practicing doctors in one particular hospital were HIV positive but were allowed to continue their practice.
Upon knowledge of this information leakage, the hospital sought and obtained an injunction restraining
the  newspaper  from using  that  information.  The  newspaper  went  on  to  publish  the  information  in  a
number of articles. The plaintiff brought the matter to court, seeking a further injunction from disclosure
of the names of the doctors. 

The Court held that the public interest in preserving the confidentiality of hospital records identifying
actual or potential AIDS sufferers outweighs the public interest in the freedom of the press to publish such
information. Justice Ross rules in this case that;

the public interest in preserving the confidentiality of hospital records identifying actual or
potential AIDS sufferers outweighed the public interest in the freedom of the press to publish
such information, because victims of the disease ought not to be deterred by fear of discovery
from going to hospital for treatment, and free and informed public debate about AIDS could
take place without publication of the confidential information acquired by the defendants.

This is because victims of the disease should not be deterred from going to hospitals for treatment. Also
the court held that free and informed public debate about AIDS could take place without publication of the
confidential information acquired by the defendants. 

Australia
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In Australia, different states have incorporated into their public health laws provisions that made specific
references  to  HIV/AIDS and measures  regulating  the  duty  of  confidentiality.  The basic  principles  of
importance  to  the  public  health  laws  of  the  different  states  of  Australia  concerning  the  duty  of
confidentiality  with  regards  to  HIV/AIDS  is;  (1)  the  importance  of  the  duty  of  confidentiality;  (2)
penalties for unauthorised disclosure; and (3) exceptions to the duty of confidentiality.

The importance of the duty of confidentiality is recognised in all the Australian States. In some states it is
recognised that medical practitioners are required to safeguard information concerning a persons HIV
status  from  disclosure.  The  states  recognising  this  include  New  South  Wales,[99]  Tasmania,[100]

Victoria[101] and Northern Territory.[102] For example, section 128 of theHealth Act of Victoria provides
that “a person who acquires information during the course of providing services, that a person has or is
required for HIV testing, or is infected with HIV, must take all reasonable steps to protect the identity of
that person.”

On the  same  principle,  other  states  also  recognise  the  duty  of  confidentiality;  but  with  reference  to
notifiable diseases and venereal  diseases instead of focussing specifically on HIV/AIDS. These states
include Queensland,[103] South Australia,[104] Western Australia,[105] and ACT.[106] For instance, Section
49(1) of theHealth Act (1937) of Queensland provides that

every person who acts or assist in the administration of the provision of the Act relating to
controlled notifiable diseases must preserve and aid in secrecy all matters which comes to
his/her knowledge in an official capacity except in the performance of the person’s duties[107]

Almost all the Australian states make it a punishable offence for unauthorised disclosure of confidential
information. For example, the Public Health Act of New South Wales states in section 17(2) that the
unauthorised disclosure or failure by any medical practitioner to observe requirements stated in the Act
relating to the disclosure of confidential information is guilty of committing an offence.

With regards to the exceptions to the duty of confidentiality, all the states of Australia provide statutory
exceptions for the disclosure of confidential information. Most of these exceptions almost identically exist
in all the state laws. The exceptions as identified in the New South Wales Public Health Act  are that
confidential information may be disclosed;

(a)    with the consent of the person;[108] or

(b)   in connection with this or any other Act;[109] or

(c)    by order of a court or a person authorised by law to examine witnesses;[110] or

(d)   as a normal duty as a consequence of providing the services in the course of which the information
was obtained;[111] or

(e)    in such circumstances as may be prescribed by the Act.[112]

The Public Health (Schedule Medical Conditions) Regulations of New South Wales further provides that
information may be disclosed by any person to the Director-General in circumstance that the person has
reasonable grounds to believe that the other person is behaving in such a way that the health of the public
is  at  risk.  A  similar  provision  can  be  found  in  section  56(5)  of  the  Health  Service  (Consequential
Provisions)  Act  1990  of  the  Australian  Capital  Territory  (ACT)  which  requires  a  person  to  disclose
information to the court where the Minister certifies that it is necessary for the public interest that the
information be disclosed.
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There are also other statutory exceptions that are not in the New South Wales Public Health Act, but have
been identified in the other states’ Public Health Laws. The Queensland Health Act of 1937 provides in
section 49(1) that;

[T]he  Director-General  may  give  such  information  to  another  government  official  or
Department as considered necessary for the purpose of the Act, or may give information to
the Commonwealth or official who has a legitimate interest in processing the information. 

Similar exceptions can be identified in the Public Health Acts of Victoria,[113] Australian Capital Territory
(ACT),[114] and in Northern Territory.[115]

Along with all the provisions making specific reference to HIV/AIDS and the duty of confidentiality, the
Australian  Medical  Association’s  (AMA)  Code  of  Ethics  also  make  reference  to  the  duty  of
confidentiality. The AMA Code of Ethics states that:

It  is  the  practitioner’s  obligation  to  observe  strictly  the  rule  of  professional  secrecy  by
refraining from disclosing voluntarily without the consent of the parties (save with statutory
sanction) to any third party information which he has learnt in his professional relationship
with the patient.[116]

This provides the recognition medical practitioners have towards the importance of maintaining a duty of
confidentiality with the patient in Australia.

ANALYSIS

Australia and the UK have advanced in their legal approach towards the disease in terms of their statutes
and cases. Both countries had gone through a process of incorporation of HIV/AIDS related provisions in
the public health laws and the expansion of cases discussing the legal issues surrounding HIV/AIDS.[117]

The cases play an important role by raising the duty of confidentiality in courts. For example, the court
decisions have inter alia, assisted by defining the legal issues pertaining to the duty of confidentiality that
exists between a HIV/AIDS infected person and the medical practitioner. They provide clear guidelines on
the medical practitioners’ duties and the exceptional circumstance where confidential information relating
to the HIV status of an infected person can be disclosed.

On the other hand, the PICs are still in the early stages of the epidemic in their respond to HIV/AIDS.[118]

Few people are affected, and the governments and people are slow in formulating policies and laws to deal
with the problems arising with HIV/AIDS infections. Thus, compared with the UK and Australia, the PICs
lagged behind in having recourse to measures for contravention of Health laws.

Problems Pacific Island Countries (PICs) face vis-à-vis the Laws.

There is evidence that most of the public health laws of PICs were created before independence and with
the influence of the colonial masters.[119] Since then nothing has done to amend this laws vis-à-vis the
current  public  health  issues.  The  available  Public  Health  laws  do  not  have  specific  provisions  for
HIV/AIDS.[120]  For  example,  in  Solomon  Islands  medical  practitioners  still  rely  on  provisions  for
venereal  and  notifiable  diseases  for  HIV/AIDS related  matters.  As  discussed  in  earlier  parts  of  this
research, the venereal and notifiable disease related provisions are inappropriate to HIV/AIDS because of
their  different  natures.  For  instance,  contagious  diseases  like  tuberculosis  and  cholera  differ  from
HIV/AIDS in terms of their mode of transmission and whether they can be cured.

Therefore PICs need to reform their public health laws. Models that were developed for other jurisdictions
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may not necessary apply in PICs, though they may have specific coverage of the disease. What PICs need
is  laws  that  suit  the  specific  conditions,  requirements,  and  manpower  capabilities  of  PICs.[121]  For
example, PICs should create laws that encourage individuals to come forward for HIV testing as well as to
guarantee the confidentiality of their information.

Also the introduced formal legal system lacks the recognition of the PICs’ indigenous cultures as part of
it.[122] The introduced formal laws tend to push customary law into sub-ordination. As a result, the formal
laws lack the recognition and authority they need to function effectively.  Jowitt[123]  summarised  the
status of Formal Laws by saying “many people see the formal laws as largely irrelevant” to their way of
living. One particular example is that the formal laws fail to recognise the cultural attitudes of indigenous
people  on the  subject  of  sex.  Culturally,  sex is  considered a  taboo and cannot  be  discussed in  open
gatherings  or  in  the  family.  They  also  fail  to  recognise  customs  that  may  make  it  hard  to  maintain
confidentiality.

Likewise,  HIV/AIDS is  seen by the indigenous people as  a  disease of  outsiders,  and let  alone to be
discussed. As the Minister of Health for Samoa, Honourable Retzlaff, then summarised

[A]ny legislation to combat HIV/AIDS cannot succeed, if not culturally sensitive.[124]

Therefore, given the outside existence of the law and the disease (HIV), it is hard to draw a positive
outcome from the people.

Inadequacies of the Public Health Laws to address the problem

The public  health laws in most  of  the PICs do not  provide appropriate  legal  mechanisms to address
HIV/AIDS related.[125]HIV/AIDS still remains in the category of the casually transmitted diseases like
venereal diseases. For example, the Public Health Act of Solomon Islands does not have any specific
HIV/AIDS provision; instead it is left to the medical practitioners to apply the same procedures that were
made for venereal and notifiable diseases. In Vanuatu HIV/AIDS is considered a notifiable disease under
the interpretation of a notifiable disease in its Public Health Act.

The  processes  and  procedures  that  were  made  generally  for  notifiable  and  venereal  diseases  are  not
adequate  or  appropriate  for  HIV/AIDS.  There  is  a  need  to  provide  a  system to  protect  the  duty  of
confidentiality in relation to HIV/AIDS. For example, Guideline No.3 of the International Guidelines on
HIV/AIDS (UN) states that;

States should review and reform public health laws to ensure that they adequately address
public  health  issues  raised  by  HIV/AIDS  that  their  provisions  applicable  to  casually
transmitted  diseases  are  not  inappropriately  applied  to  HIV/AIDS  and  that  they  are
inconsistent with international human rights obligations.[126]

This guideline should give PICs something to think about and reconsider their position with regards to
HIV/AIDS.

CONCLUSION

The Public Health Laws of the PICs were almost all enacted a long time ago and do not take into account
modern challenges to health. As can be seen, the current status of Public Health Laws in the PICs are
inappropriate and irrelevant to the application of HIV/AIDS vis-à-vis the duty of confidentiality.

There are two possible options that PICs could take in their legal approach to HIV/AIDS. The approach
taken by most of the Australian and UK Public Health Laws provide the first option. In this option, PICs

MEDICAL CONFIDENTIALITY AND THE PUBLIC DISCLOSURE ... http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml

13 of 22 2/4/2022, 1:34 PM

http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn121
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn121
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn122
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn122
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn123
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn123
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn124
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn124
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn125
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn125
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn126
http://www.paclii.org/journals/fJSPL/vol08no1/4.shtml#fn126


have the opportunity of reform by incorporating specific HIV/AIDS related provisions into the existing
public  health  acts.  The  other  option  is  the  one  taken  by  Tasmania  and  PNG,  which  involved  the
development of a ‘stand alone’ legislation that deals mainly with HIV/AIDS. The advantage surrounding
this  approach  is  that  it  avoids  the  lengthy  process  that  PICs  might  take  in  amending  all  individual
legislation to incorporate HIV/AIDS related provisions.

The  UK and  Australia  have  also  shown  to  PICs  that  there  are  available  means  of  litigation  where
aggrieved HIV/AIDS infected people can rely on for redress. These are avenues that we should consider to
ensure that the duty of confidentiality is protected. Otherwise, the duty of confidentiality will be dismissed
as just another hindrance to the efforts taken to maintain the spread of HIV/AIDS.

Writing nine years ago, Jayasuriya stated that;

as more and more countries become sensitised to the role of legislation in AIDS prevention, it
is likely that there will be more legislative activity.[127]

Nine years down the road, the trend still remains the same. It is now time that PICs put their acts together
and pay closer attention to their Public Health Laws; especially to the issue of confidentiality with regards
to HIV/AIDS.
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[73] Diana Sant Angelo, Department of Health, Vanuatu (9 October 2003). She reproduces some statistics
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[80] [Cap 102].

[81]  Maka’a,  J.  2003,  National  HIV/AIDS Strategic  Plan launch for  Solomon Islands,  via  AIDSTOK
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[82] Statement by Dr Potoi, the Deputy Director General of Health of Samoa at the 2001 26th  Special
Session of UN Assembly on HIV/AIDS.
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[84] Dr Potoi,2001, Statement at the 2001 26th Special Session of UN Assembly on HIV/AIDS; This include
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[90] Lakshman, C, Pacific HIV/AIDS Project- IJALS, AIDSTOK DISCUSSION WEBSITE, 2003.
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Insurance Co. Ltd. to court for wrongful dismissal as a result of his HIV/AIDS status. However, this
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[92] Jane Keith Reid, @ AIDSTOK DISCUSSION BOARD, 2003.

[93]A Orr, above n 30, p.170.
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[96] Re Lubin, Rosen and Associates Ltd. [1975] 1 WLR 122 at 129.
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[102] Notifiable Diseases Act (1981).
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[110] Also found in the Public Health Acts of South Australia(Public and Environmental Health Act 1987);
Tasmania(HIV/AIDS  Preventive  Measures  Bill  1990);  Victoria(Health  Services  Act  1988);  Northern
Territory  (Notifiable Diseases Act 1981); and ACT(Health Services Act 1990).

[111] Also found in South Australia (Public and Environmental Health Act 1987).

[112] Also found in  ACT (Health Services Act 1990); and Northern Territory (Notifiable Diseases Act
1981)

[113] Health Services Act 1988; section 141(3) (h).

[114] Health Services (Consequential Provisions) Act 1990; section 56 (4-5).

[115] Notifiable Diseases Act 1981; section 29.

[116]L Skene,  above n 8, p.195.

[117] The only exception is the State of Tasmania in Australia which has developed a specific legislation
for HIV/AIDS.

[118]  For example,  HIV/AIDS has yet to be considered the number one cause of death, unlike in the
African and other countries where HIV/AIDS was the main cause of death. The only PIC that is close to
that stage is PNG.

[119] D Fatiaki, above n 44, p.84

[120] HIV/AIDS was not yet detected in PICs in the wake of their independence. It was in the latter part of
the 1980s that HIV/AIDS was first reported. By that time nearly all PICs are independent and had adopted
various Public Health laws that were either drafted by the colonial powers or with their influence.

[121]  DC  Jayasuriya,  ‘A  comparative  review  of  AIDS  legislation  in  Asia  and  the  Pacific’  (1994)
International and Comparative Law Quarterly 43(2), p.394.

[122] Anita Jowitt, above n 48, p.4.

[123] Ibid.

[124] M.T. Retzlaff, ‘AIDS and the Law. Does Protection exist for AIDS victims?’ (1999) Paper presented
at the 12th annual Commonwealth Law Conference, Kuala Lumpur, September 1999 p.4.

[125] Except PNG which has already developed a specific HIV/AIDS oriented legislation.

[126] These Guidelines are not binding on members, but provide a guide for states to ensure that their
responses to HIV are consistent with human rights law. The author viewed the guideline through a paper
prepared by Jowitt,  A., Discrimination, Stigma, and Human Rights Workshop, Pacific  Regional  Youth
Congress, Sept. 2002.

[127] Jayasuriya, above n 121, p.404.
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[*] LLM Student, University of the South Pacific. An earlier version of this paper was prepared for LA
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