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It is hoped that university law schools will introduce courses in legal ethics. It is regrettable that
there has been so little interest in this fundamentally important topic on the part of our higher
academic  institutions.  An  appropriate  ethical  foundation  is  critical  to  the  future  generation  of
lawyers. [1]

I particularly welcome the emphasis in the [Australian Law Reform] Commission’s report on the
responsibilities of professional bodies and law schools to develop high-level professional skills and
an appreciation of ethical responsibilities in future lawyers. [2]

Introduction

Commissions, Reports and individual judges have, for a number of years, been calling on legal educators
to place more emphasis on the teaching of legal ethics as part of the undergraduate degree. [3]  Warren
Burger former Chief Justice of the United States Supreme Court said in 1980 that the law school has a
“profound duty and a unique opportunity to inculcate principles of professional ethics and standards in its
students”. [4] This is because the ethical perspective is fundamental to the teaching of law.

Ethics is not something that can be taught and understood by means of a two or three week series of
lectures subsequent to graduation. Ethics needs to be understood within the context of learning the law.
How can one teach and understand the basic elements of rule of law or the legal process, or the notions of
justice or equity, if there is nothing about conflicts of interest, the duty to the court, the ethics concerning
the rights of an accused who confesses guilt; or the competing public policy considerations concerning
confidentiality.

Whether  a  law graduate  is  going  to  practice  as  a  private  lawyer,  or  as  a  public  prosecutor,  or  as  a
government lawyer, or become a plumber or an accountant or a journalist; my view is that, as teachers in
law, we cannot ignore the ethical considerations that support and guide the law and the practice of law. [5]

“You cannot teach people to be ethical”

It is sometimes said that although you can teach and examine rules of professional practice, ‘you cannot
teach someone to be ethical.’  [6]  At one level  of course this  is  true;  however the development of an
understanding of what is regarded by the profession as acceptable and moral conduct can be taught. [7]

Ethical principles, as they relate to the law, for example the notion of the law as a profession [8] , or the
role of lawyers in the administration of justice, the giving of undertakings, the lawyer as an officer of the
court; these principles and traditions can be passed-on and this is the most that can be expected of any area
of knowledge.

1 of 5 2/4/2022, 2:31 PM

http://www.paclii.org/journals/fJSPL/
http://www.paclii.org/journals/fJSPL/
http://www.paclii.org/journals/fJSPL/about.shtml
http://www.paclii.org/journals/fJSPL/about.shtml
http://www.paclii.org/journals/fJSPL/submissions.pdf
http://www.paclii.org/journals/fJSPL/submissions.pdf
http://www.paclii.org/journals/fJSPL/current.shtml
http://www.paclii.org/journals/fJSPL/current.shtml
http://www.paclii.org/journals/fJSPL/search.shtml
http://www.paclii.org/journals/fJSPL/search.shtml
http://law.usp.ac.fj/
http://law.usp.ac.fj/
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn*
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn*
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn1
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn1
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn2
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn2
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn3
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn3
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn4
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn4
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn5
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn5
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn6
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn6
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn7
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn7
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn8
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#fn8
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol13no1/
http://www.paclii.org/journals/fJSPL/vol13no1/
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
http://www.paclii.org/journals/fJSPL/vol06/7.shtml#
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;


Whether the knowledge is applied, depends upon a number of considerations, not the least being the view
of life taken by the individual in terms of what is right and wrong. However, like teaching in any other
disciplinary area,  teaching legal ethics can persuade and challenge and sometimes change a students’
perspective  on  questions  of  moral  conduct  and  good  practice.  Psychological  research  indicates  that
significant changes occur during early adulthood in peoples’ basic strategies for dealing with moral issues.
Over 100 studies evaluating ethics courses found that well-designed currcicula can significantly improve
capacities for moral reasoning. [9]

Quite  apart  from  these  challenges,  for  many  students,  these  discussions  can  be  among  their  most
memorable classroom experiences.

The ‘problem method’ approach to the teaching of legal ethics

Having said this, there are various approaches to the teaching of legal ethics. How best to teach it has been
the subject of debate for a number of years. The most common approach is to offer a one semester course
on legal ethics or professional responsibility. This is sometimes called the ‘problem method’ approach.

This method of teaching takes ethical dilemmas and poses them to students as a set of problems within a
discrete unit. Generally questions of substantive law are not touched upon.

This can be said to have the advantage of focusing the attention of students on ethical issues. It also means
that over a single unit a student is able to confront a whole range of problems in a systematic way.

The objection to this approach is that it is far removed from the context of how and when ethical problems
arise. They do not arise in a vacuum; they arise from the giving of advice concerning an accused or in the
drafting of a contract or in the application for an ex-parte order or in the conduct of a settlement or the
cross-examination of a witness. That is, this approach ignores the fact that the law as a discipline as well
as a practice is influenced and informed by ethics.

One of the leading exponents in the area of legal ethics, Deborah Rhode, has noted:

To confine  professional  responsibility  discussions  to  a  single  required  course  marginalises  their
importance and undermines their most important message: that moral responsibility is a crucial
constituent of all legal practice. [10]

Furthermore it is generally the case that these courses are offered in the final year of study, at which time
it might be seen as being too late to effectively incorporate an ethical approach to law – especially after
three  years  of  law  that  emphasises  the  adversarial  system,  the  notion  of  a  battle  and  reluctance  to
compromise.

The ‘pervasive approach’ to the teaching of legal ethics

The  second  approach  is  sometimes  called  the  ‘pervasive  method’.  This  refers  to  the  process  of
incorporating or inculcating ethics instruction into all aspects of the legal curriculum. Under this approach,
substantive law courses devote a portion of class time to studying questions of professional responsibility
as they arise in the context of that course.

The primary rationale for addressing ethical issues throughout the curriculum is that they arise throughout
the curriculum. In law, professional responsibility considerations figure in all substantive areas. Treating
these considerations  as  they emerge in  conventional  classroom analysis  can make clear  that  they are
crucial constituents of practice and can expose students to a broad range of faculty perspectives. [11]
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Clearly this is no easy task because it requires a considerable degree of institutional support. The proper
incorporation of material on ethics into substantive law subjects requires a necessary reduction in time
devoted to these areas – or at least that is what colleagues often perceive to be the case. However, it need
not be so.

The common objection to the pervasive method relates to curriculum integration. Ethical questions can
and do cut across all  areas of the curriculum and so the treatment as part of the substantive law can
become  repetitious  and  shallow.  This  highlights  the  importance  of  a  comprehensive  and  systematic
development of the curriculum so that particular areas of law deal with particular ethical situations in the
context of that subject area, for example ethics concerning advocacy and the role of prosecutors might be
incorporated  within  criminal  law,  the  ethics  concerning  negotiation  might  be  dealt  with  in  torts;
examination,  cross-examination  and  dealing  with  witnesses  could  be  picked  up  in  civil  or  criminal
procedure or evidence, conflicts of interest might be incorporated into contract or property law, the ethics
concerning confidentiality might be taught as part of equity.

Comprehensive materials have been developed in other places that demonstrate this can be done. [12]

The ‘clinical simulation’ approach

The final approach is sometimes called the clinical simulation approach. This approach has a number of
facets. It usually involves the teaching of legal ethics in a legal aid (or a clinical) situation or, as used at
Griffith University in Brisbane, in the form of ‘legal offices’ [13]  to which all  undergraduate students
belong. One supporter of this model has written:

Our model and our goal has been the law office. The cases and dilemmas we proposed to use – and
have  used  –  are  current  moral  problems  student  lawyers  in  the  clinic  and  their  supervising
attorneys have to solve or ignore, because they involve real people in real situations. [14]

The benefit to students of this model is that they learn about ethics in the light of how the law works in
practice; ethical problems have to be worked out through negotiation and decision-making which has a
direct impact on other players or stakeholders in the clinical setting. Hoye gives the following example:

They understand that when one of their office mates has represented the “wrong” party in a domestic
dispute, they may not help the vulnerable abused spouse who may not find another advocate. It hurts to
say no – and they remember the lesson of the profession’s rules that prohibit law partners from acting for
conflicting interests. [15]

Such a programme, especially where undergraduate student numbers are high, is very resource intensive;
however  it  has  the  benefit  of  combining  the  learning  of  the  substantive  law  with  the  teaching  of
professional legal ethics, in an environment that, at least in part, represents the realities of professional
legal practice. There is some empirical evidence supporting the view that graduates find this approach a
better preparation for legal practice than either the pervasive method or the problem method. [16]

Conclusion

Ethics is more than knowledge and adherence to rules of conduct; as former United States Supreme Court
Chief Justice Earl Warren said: “the law floats on a sea of ethics.” [17]

Legal ethics is increasingly being regarded as a fundamental and essential part of the undergraduate LLB
degree. It is something which is of concern to the judges. It is something that impacts on the quality of
legal services and the administration of justice. It is something for which we, as teachers of law, have a
responsibility.
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Faculty who decline, explicitly or implicitly, to address ethical issues encourage future practitioners to do
the same.

[*] Associate Professor in Law, University of the South Pacific, Port Vila Vanuatu; co-author (with Yasiah
Ross) of the text Lawyers’ Responsibility and Accountability (2nd ed) Butterworths 2002.
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